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Somente controle exter no pode evitar estupros em cadeias dos EUA

1. [Artigo publicado originalmente na New Y ork Review of Books, com capa de 25 de marco de
2010, sob o titulo The way to Stop the Prison Rape]

Trés recentes estudos el aborados pela Secretaria Federal de Estatisticas da Justica (BJS) indicam que os
direitos dos presos sdo violados com terrivel freqiéncia nos Estados Unidos. Ainda ndo sabemos
exatamente quantas pessoas sao Vitimas de abusos sexuais atras das grades, a cada ano, mas sabemos
gue o0 numero € muito maior do que 100 mil casos. Presos e estudiosos, todos sabemos que 0s
responsaveis por estes abusos geralmente ndo sao os demais detentos, mas os membros do staff
responsavel pelas corregdes, encarregados de proteger as pessoas sob suas custodias.

O BJS, que faz parte do Departamento de Justica, encontrou uma variagao estati sticamente significativa
naincidéncia de abuso sexual, nas centenas de instalagdes diferentes pesquisadas. O estudo das prisdes
de adultos, por exemplo, descobriu que 4,5% dos prisioneiros, no ambito nacional, tinham sido abusados
sexual mente em suas instalagfes atuais, em 2009. Mas em sete prisdes estudadas, essa taxa foi superior a
10%. A Unidade Prisional de Estelle, no Texas, teve umataxa de 15,7%. Em outros seis presidios
detentos ndo relataram tal abuso.

Um dos mitos mais perniciosos sobre estupro entre presos € aguele segundo o qual tal pratica é uma
parte inevitavel davida atras das grades. 1sso € simplesmente errado. Como a variagéo nos resultados da
mostra BJS, tal prética pode ser prevenida. Se bem geridas, as instalacfes em todo o pais poderiam
impedir 0 estupro, eisto ndo deveria surpreender. Afinal, o governo tem controle extraordinério sobre a
vida daquel es que mantém encarcerados. Brecar 0 abuso sexual na prisdo € uma questéo de utilizacdo de
umapolitica de boas préticas, mediante a aprovacéo de lei's que as obriguem.

Umale paraeliminar o estupro nas cadeias, chamada Prison Rape Elimination Act of 2003 (PREA), que
encarregou o BJS de tocar as pesquisas, também criou a Comissdo Nacional para Eliminagdo do Estupro
em Cadeias — cujamisséo foi estudar o problema, mais qualitativamente, e elaborar normas nacionais
para a sua deteccéo, prevencao e resposta. 1sso provou ser um processo lento. Os comissarios
convocaram comissoes de peritos, fizeram uma exaustiva revisdo de pesquisas disponiveis, inlmeras
visitas e audiéncias publicas, e finalmente as versdes do projeto, cujas normas foram apresentadas para
comentario publico. A cada passo, foram consultados os chefes das correicdes, os sobreviventes de
abuso sexual na priséo, pesquisadores, advogados gque falavam em nome dos presos, académicos, juristas
e 0s prestadores de servicos de salde. Finalmente, em 23 de junho de 2009, seis anos apds a passagem
do Prison Rape Elimination Act of 2003 (PREA), a Comissao publicou as suas recomendacoes.
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A Comissdo escreveu quatro conjuntos distintos de normas: um para as prisoes de adultos e carceres,
com um suplemento de imigracdo, um para as instalagdes juvenis; um para "travamentos”, ou seja, sobre
as instalagdes de detencdo de pessoas presas recentemente ou em transito, e um para a comunidade
"corregoes " — para, por exemplo, pessoas que vivem em situagdes de transicdo, em casas correcionas
de transicéo pré-liberdade, ou as que ja estdo em liberdade condicional. O relatério final revela,
surpreendentemente, que tais medidas basicas ainda ndo foram instituidas como prética habitual, ao
longo de décadas.

Em 2000, numa prisdo do Texas, um oficial de corregdes assediou sexualmente o detento Garrett
Cunningham, ao tocéa-lo de forma inadequada durante as buscas, e segundo a acusacéo “fazendo
comentarios brutos’. Cunningham, como disse a comissao de investigacdes, apresentou uma queixa as
autoridades da prisdo. Mas as autoridades disseram que ele estava exagerando e que o agente estava
apenas fazendo o seu trabalho. Logo ap0s essa revista, diz a dendncia, o agente teria algemado
Cunningham, empurrado o seu rosto em uma pilha de roupa e o0 estuprado. Ele disse que se Cunningham
tentasse denunciar o estupro, eleteria contra s outros oficiais relatando fal sas acusagdes contra a sua
conduta ou entéo iriam transferi-lo para uma unidade mais aspera onde seria estuprado por membros da
gangue "o tempo todo". O autor do estupro disse entdo a Cunningham gue os funcionarios a quem ele
havia prestado a queixa de abuso sexual eram seus amigos e gue estariam sempre ao seu lado.

O primeiro padréo da comisséo, de todas as instalagOes penais, estipula que todas as correcdes das
agéncias devem ter "uma politica escrita determinando tolerancia zero para com todas as formas de
abuso sexual". Funcionarios e detentos devem "compreender o que constitui um abuso sexual, saber as
sancoes que existem para perpetracéo de presos ou funcionarios, e acreditamos que a gestéo vai tratar
todos os incidentes a sério”.

Funcionérios devem ser treinados paraidentificar sinais de aerta de que alguém esta em risco de abuso
sexual, prevenir que o abuso ocorra e responder adequadamente quando ele ocorrer. Desde que "o
siléncio persiste, os incidentes de abuso sexua nas instalacfes prisionais € uma realidade que tanto as
vitimas e profissionais da area reconhecem. Todos os funcionérios da unidade e voluntérios devem ser
obrigados a comunicar quai squer suspeitas de abusos. "As politicas de comunicacéo obrigatoria sdo
poderosos antidotos contraalei do siléncio”. As normas exigem também que 0s presos saibam 0s seus
direitos, ndo apenas para estar livres de abuso sexual, mas de represalias se relaté-|o.

Quando Rodney Hulin tinha 16 anos, ele ateou fogo numal lixeira, causando cerca de 500 délares em
danos. Ele foi condenado a oito anos de prisdo, num estabel ecimento para adultos. Quase imediatamente
apos a sua chegada, ele foi estuprado por um outro interno, como foi confirmado por um médico legista,
a atestar que seu reto forarasgado. Sua méae, em depoimento a Comissao, descreve que ele escreveu as
autoridades pedindo para ser transferido para um lugar mais seguro e que seu pedido foi negado. Os
espancamentos e estupros continuaram. Ele escreveu outra carta, dizendo que estava com medo: "Eu
poderia morrer a qualquer minuto. Por favor, senhor, me gjude ". Funcionarios Ihe disseram que seu caso
n&o preenchia os "critérios de agravo de emergéncia’. Menos de trés meses apés a prisdo, Hulin se
enforcou em sua cela.

Cada preso, quando chega ao primeiro estabel ecimento penal, é submetido a um processo de
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classificagcdo destinado a avaliar o risco de seguranca que ele representa. Na maioria das instituicoes
prisionais, os presos ndo sao classificados por seu risco de ser alvo de abusos sexuais. Mas como vimos
apartir dos estudos BJS, discutido em nosso artigo anterior, esse risco pode ser objetivamente avaliado
de acordo com uma série de fatores bem conhecidos como aidade e o tamanho do preso ou o fato de que
ele estava entrando na priséo pela primeiravez e que seu crime ndo era violento.

Uma das normas mais importantes da Comissao exige que todos os presos sejam selecionados em ordem
"paraavaliar o risco de serem abusadas sexual mente por outros presos ou de abuso sexual em direcdo a
outros presos’. Estes exames devem contar com critérios especificos para serem relevantes paraa
violéncia sexual. Nos resultados devem ser levadas em conta medidas sobre onde serdo alojados 0s
presos. " Sem esse processo, pessoas vulneraveis podem ser forgados a viver na proximidade ou até
mMesmo ha mesma cela com agressores sexuais'. 1sso acontece com freqiiéncia. Habitac&o e vigilancia
tornam-se graves desafios que as prisdes estdo superlotadas, mas como diz o relatério:

“A supervisao € a pratica fundamental de qualquer agéncia correcional e deve ser realizada de maneiraa
proteger os individuos de abuso sexual”. A Comissao acredita que é possivel cumprir esta normaem
qualquer local, independentemente do projeto, através daimplantacdo adequada do pessoal.

Marilyn Shirley foi acordada por um guarda chamado Michael Miller as 3:30 da manha e uma chamada
para a estagdo dos oficiais. Elatinha medo de que algo tivesse acontecido com seus gémeos, ou para
com o marido, que tinha problemas cardiacos e diabetes. Mas quando ela chegou a estacéo de Miller,
ouviu no telefone ele pedindo a outro oficial para que desse um sinal, caso o tenente se aproximasse dali.
Quando desligou, comegou a apalpa-1a, exigindo sexo oral, e quando elaresistiu, ele bateu-a contraa
parede e violentou-a. Ele sussurrou em seu ouvido: "V océ acha que € a inica? Ndo pense mesmo de
dizer, porque é a sua palavra contraa minha, e vocé vai perder." Curiosamente, porém, como a
Comissdo informou, Shirley foi capaz de esconder e preservar seu sémen, que havia manchado o
“moleton”, até seis meses depois, quando ela acusou Miller. Ele foi condenado por estupro e preso.

Os padrodes de investigacao requerem da Comissdo normas para dar respostas coordenadas a abusos
sexuais por parte do pessoal de seguranca, investigadores, o chefe da unidade, médicos e profissionais de
salide mental. A seguranca imediata da sobrevivéncia deve ser a prioridade, umavez que esses
estuprados na prisdo sdo tantas vezes abusados repetidamente, muitas vezes por varios estupradores. Mas
sobreviventes também enfrentam graves problemas de salide de longo prazo, tanto fisica como mental, e
o relatdrio propde normas detal hadas sobre os cuidados que devem receber.

Poucas pessoas, no rescaldo dos casos de estupro na prisdo, trazem essa combinacéo de Marilyn Shirley:
bravura, presenca de espirito, e boa sorte. A Comissdo esta igual mente preocupada com a natureza das
investigagdes que devem acompanhar cada dentincia de abuso sexual.

As apostas sdo altas: ha falhas como ndo se investigar as alegacfes que nascem de mensagens enviadas
por vitimas para o pessoal responsavel. E os presos que falam podem colocar a vitima em risco, mas tal
processo Nao traz consequéncias para o agressor. Em tais ambientes, o siléncio reina e prospera abuso.
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As normas rezam pelainsisténcia de que as agéncias devam coletar e analisar cuidadosamente os dados
sobre 0 abuso sexual de todas as suas instalacdes. Estas opinides revelam padroes, tais como locais
vulneraveis, os horérios de maior risco, e outras condicoes.

Quando Laura Berry disse ao Oficial de Corregfes do Arkansas, que a havia estuprada, que poderia
estar gravida, ele aforgou, de acordo com as conclusdes da Comissdo, a beber aguarras e quinino,
esperando que isso induzisse um aborto. Depois que Kenneth Y oung foi estuprado com uma faca por um
companheiro de cela na Pensilvania, ele propositadamente inundara a sua cela, para atrair a atencéo dos
oficiais. Como castigo, foi colocado em uma cela"seca' durante noventa e seis horas, sem acesso a dgua
corrente ou aum banheiro e foi forgado "a viver em seus préprios excrementos', como um tribunal
depois sustentou. Alisha Brewer disse a nossa organizacéo, JDI, que elafoi estuprada por trés agentes de
correcoes diferentes, quando tinha apenas 22 anos de idade e tornou-se detenta de uma prisdo em
Kentucky. Ela denunciou os dois Ultimos incidentes e foi punida com mais de quatro meses de
segregacao punitiva e perda de sessenta dias de pena ja cumprida em sua sentenca. Outra presa que
escreveu paranos e que, por razdes obvias, prefere manter o anonimato, citou o gestor de cela, do sexo
masculino, que estava abusando dela: "L embre-se que se vocé ndo contar nada a ninguém, vocé tem gue
olhar por cimado ombro para o resto da suavida." Recebemos cartas como todos os dias.

Normas da Comissao requerem dispositivos para monitorar os presos e os funciondrios que relatarem
abusos, por pelo menos 90 dias, para garantir que eles ndo estéo experimentando retaliacdo ou
ameagas. Se as ameagas de retaliagdo ou reais ndo ocorrem, ainstalagao deve tomar medidas imediatas
para punir 0 comportamento ameagador.

Qual diferenca faria se as normas da Comissdo fossem aprovadas e aplicadas a nivel nacional? E
impossivel dizer com precisdo. Mas, como Jason DeParle escreveu nestas paginas ha trés anos, "desde
1980, ataxa de assassinatos dentro das prisdes caiu mais de 90%, o que deve dar uma pausa para aqueles
inclinados a pensar que as prisdes sdo impossiveis de reformas’. Embora a dindmica da violéncia sexual
segja muito diferente daquela dos casos de homicidio, ambos os problemas encolhem ou crescem atrés
das grades, dependendo da eficacia da gestédo de uma instalacéo penal.

Os estudos da BJS sugerem que o abuso sexual foi quase erradicado em algumas instalagdes penais e as
politicas e préticas através das quais as institui¢cdes tém al cancado sucesso, tal como codificado nas
normas, sao bésicas, e as medidas sdo de senso comum. Nos acreditamos que a incidéncia de estupro de
preso seria reduzida drasticamente se tais normas fossem aprovadas em todos os lugares, talvez durante
a proxima década. Como mostram os estudos da BJS, isso significaria que dezenas de milhares de
pessoas todos 0s anos, talvez 100.000 delas, ou até mais, seriam poupadas do abuso atroz.

Estupro de prisioneiro é uma das poucas questdes em que ndo ha divergéncia entre democratas e
republicanos ou entre a direita crist, e liberais. Também n&o é simplesmente uma questéo que coloca
oficiais de correcdes contra o resto do mundo. Uma equipe dedicada as correcdes penais sabe que 0
abuso sexual na prisdo é um problematerrivel ndo somente para as suas vitimas imediatas, mas para eles
também, e para 0 pais como um todo. Estas séo pessoas que se orgulham de seu trabalho e sua profissao,
e nada poderia ser mais contrario a sua missao do gque permitir que aqueles, sob 0s seus cuidados, sgjam
violados. Em instalacfes penais onde 0 estupro € comum e ndo verificado pelas autoridades, onde as

Page 4
2023 - www.conjur.com.br - Todos os direitos reservados. 19/03/2010



& CONSULTOR JURIDICO
WwWw.conjur.com.br

regras parecem ndo ter forca, e animosidade entre os presos e 0 pessoal € abastecida, a seguranca estdem
risco. E eles sabem que os estupradores sobreviventes, traumatizados, podem, apos a libertacéo, estar
mais propensos a reincidéncia.

De fato, os funcionérios de correcbes estavam profundamente envolvidos no desenvolvimento das
normas. O pessoal JDI e membros do conselho de comissdes de peritos da Comisséo estavam em uma
pequena minoria de participantes de ndo-corregdes. Muitos dos lideres mais importantes de corregdes no
pais serviram nas comissoes, inclusive ex-presidentes da Associacdo dos Administradores Estado
Correcional (ASCA), atuais e antigos diretores dos departamentos estaduais de correcdes, bem como
guardas prisionais, entre outros. Houve alguns pontos de discordia entre os defensores dos direitos dos
presos e funcionarios de correcdes sobre questdes tais como se os oficiais deverdo fiscalizar os presos do
SEX0 0posto, se eles devem ser capazes de ver e ouvir todos em prisao preventiva em todos os momentos
e se 0s presos devem ter o direito a aconselhamento confidencial. No geral, colaboradores e funcionarios
defendem que, nos comités entre peritos de correcdes, ha disposicéo paraum “joint venture”.

Normas recomendadas pela Comissao tém sido submetidas aos EUA pelo procurador-geral Eric Holder,
que por lei tem até o dia 23 de junho de 2010 para analisa-las e fazer as alteracdes que julgar
necessarias. Entdo, ele deve emiti-las formalmente, somente apds o que se tornardo obrigatérias em nivel
nacional. Agora, porém, ele esta sendo pressionado a enfraquecer as normas. E a oposi¢éo quanto as
recomendagdes da Comissdo € liderada por funcionarios das casas correcionais: em especial, pelas
associac0es profissionais, como Asca, que acusou a comissao de ser "unilateral e miope" nasua
abordagem.

Esses funcionarios das correcdes parecem ter uma grande influéncia sobre o atual Departamento de
Justica. A revisdo que tém feito, desde junho 2009, assemelha-se & Comisséo de muitas maneiras. Mas o
gue tinha sido um processo aberto e inclusivo no ambito da Comissdo esta agora praticamente

fechado. Sabemos que as agéncias estéo participando do grupo interno do Departamento de Justica sobre
as normas de trabal ho, incluindo funcionarios do Escritério de Prisdes, que também se opbem a aspectos
importantes das comissdes e suas recomendagdes. Mas n6s ainda ndo temos uma lista dos membros do
grupo. Nem presos sobreviventes de estupro, nem os seus defensores, agora tém qualquer papel

formal. Parece certo que o titular vai pedir mais um ano, ou talvez até mais, pela sua prépria opinido.

A principal preocupacéo manifestada pelos opositores das normas da Comissao é que observa-los sera
muito caro. Uma disposi¢do € que as hovas hormas poderiam impor custos adicionais substanciais em
relagdo aos custos atual mente exercidos pelo Governo Federal, Estadual e autoridades da priséo local.
Sob a Oitava Emenda, que proibe puni¢fes cruéis e incomuns, todo sistema de correcdes ja é obrigado a
proteger 0s seus prisioneiros de abuso sexual. O estupro éilegal em todos os lugares, incluindo
instalacbes de detencéo, e todos os cinguienta estados tém leis prevendo que fazer contato sexual com os
presos € uma ofensa criminal. E por isso ndo aplicaveis do direito internacional. Ainda assim, ninguém
duvida gque os sistemas montados para se trazer correcdes atodo o pais, em conformidade com as
normas, exige dinheiro, e todo mundo reconhece aimportancia desta questéo.

Mas os adversarios das normas agora parecem estar tentando inflar a estimativa das suas despesas. E,
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novamente, a suainfluéncia sobre o Departamento de Justica € preocupante. E talvez seja 0 aspecto mais
guestionavel do processo de revisdo do departamento, que encomendou um estudo sobre os custos de
execucao das normas que aparece tendencioso desde o inicio. A empresa que ganhou o contrato para este
estudo, a Booz Allen Hamilton, plangja contar com estimativas das despesas com as corregdes. Os
funcionéarios gue se opdem as normas terdo um incentivo Obvio para exagerar N0S Seus Custos previstos.

O Departamento de Justica ndo precisa se basear em estimativas de custos futuros. Em vez disso, ela
poderia olhar para correcfes de sistemas que ja estdo implementando as normas para ver quais S 0S
seus custos reais. JDI esta trabalhando com trés sistemas, com o o departamento de Califérnia de
Correcao e Reabilitagdo, com o Departamento de Corregbes Oregon, e com 0 Departamento do Xerife
do condado de Macomb, em Michigan, para gjuda-los a alcancar a conformidade com as normas, mesmo
antes que eles sgjam legalmente obrigados afazé-lo. A Califérnia opera um grande sistema prisional
incomodado com tudo isso, Oregon um menor, e um condado de Macomb, com expectativas médias
para as cadeias para homens e mulheres. Todos os trés sistemas enfrentam crises orcamentais e séo
incapazes de fornecer recursos adicionais significativos.

Eles véo dar umaboaindicacdo do que é possivel sobre custo nacionalmente. Max Williams, diretor do
Departamento de Correcdes de Oregon, estima que seu sistema jatenha alcancado 70 o cumprimento
das normas. Como ele nos disse: "Em Oregon, ndo tivemos que contratar novo pessoal, como parte do
esforco paraimplementar as normas. Em vez disso, temos uma nova formagéo. Fizemos alguns
investimentos rigidos em dolar com em camaras, um banco de dados, etc, mas essas sdo ferramentas que
podemos usar para muito mais, além do que lidar com o problema do abuso sexual". Nenhum desses
sistemas estéo oraincluidos no estudo da Booz Allen, no entanto.

Em qualquer caso, é um erro considerar os custos de implementacdo das normas, sem também ter em
conta os beneficios. Mesmo quando as implicactes financeiras de estupro de preso sdo 0s Unicos
considerados — e certamente eles s&o menos importantes do que as consideracdes morais ou
simplesmente humanos envolvidos agui —, as economias e os beneficios tangiveis de impedir a violagdo
sdo consideraveis. Como resultado do contencioso quando os funcionarios se envolveram em correctes
ou permitiram o abuso sexual nas suas instalacdes, sistemas de correcdes tiveram que pagar muitos
milhdes de ddlares em danos ao longo dos Ultimos anos — quando 0s presos sobreviventes de estupro
passaram a necessitar de cuidados médicos, como fazem frequentemente. Assim, 0s sistemas de
correcOes devem suportar amaior parte dos custos. E as pessoas traumatizadas por abuso sexual atras
das grades s80 muitas vezes incapazes de retomar a vida economicamente produtiva apds a sua
libertacéo.

O estudo da Booz Allen, como hoje concebido, ndo é uma andlise de custo-beneficio. Isto &
especiamente desconcertante quando consideramos que a ordem executiva que rege o Estado federal
requer uma andlise custo-beneficio antes de o procurador-geral poder emitir as normas. A menos que ele
estgja buscando reescrevé-las totalmente, ndo vemos nenhuma raz&o para que ele ndo estegja
vislumbrando agora os beneficios 6bvios.

Além dos custos, acreditamos que hajatambém uma outra e talvez mais importante razdo pela qual
alguns funcionarios de correcdes se posicionam contra as recomendactes da comissdo: a perspectiva de
gue a sua conformidade com as normas seria acompanhados de perto. A Comisséo indicou que "a
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propria natureza das demandas correcionais ambientes mostra que o governo e o publico tém vérias
formas de vigiar" as prisdes e cadeias. O relatério cita Michele Deitch, um especialista sobre a
superintendéncia dos sistemas de correcdes. " Gestéo de prisdo efetiva requer tanto medidas de
responsabilizacdo interna e controle externo”.

Conseguentemente, a Comissao propds uma norma exigindo que as auditorias independentes de cada
centro de detencdo sejam feitas pelo menos a cada trés anos. Esta norma também exige que os dados
coletados por essas auditorias sejam tornados publicos. E a Comissdo apoiou firmemente a resolucdo do
American Bar Association (a OAB dos EUA), que recomenda gque os governos federal, estadual e
municipal adotem sistemas eficazes de controle externo.

Apesar de uma supervisio eficaz, nd0 € por si sO suficiente paraimpedir o abuso sexual na prisio. E uma
parte indispensavel de qualquer solucdo e algumas reformas que fazem amais para melhorar as
condic¢des das prisdes em geral. Se as normas e recomendagdes da Comissao séo aprovadas e

executadas, vao fortalecer ainda mais a nossa sistemas de supervisao.

I ss0, acreditamos, € o que os adversarios da reforma verdadei ramente tém medo. Will Harrdll, o ex-
ombudsman independente do Texas Comissao da Juventude, que foi nomeado apds o abuso sexual
generalizado dos detentos, revelado em 2007, disse-nos um e-mail: “ Administradores cuja perspectiva
foi formada sob a tradicdo da exclusdo publica sdo profundamente resistentes ao controle externo. Eles
temem a perda de controle sobre o fluxo de informagdes. Eles temem embaraco ou potencial escandalo”.

Max Williams nos disse: "Mulitos funcionérios estdo com medo de que essas auditorias sdo concebidas
para ser uma“amostra’ paraum “vamos pegar Voc€”. E com isso que eles estéo preocupados.

Em certa medida, 0 medo € compreensivel. Mesmo casas correcionais oficiais, tidas como boas e
modelos de administracdo, sentem-se em apuros has maos de presos perigosos. Elas também sentem que
estdo sub-financiadas e mal pagas pelo governo e ignoradas ou insultadas pelo publico. Uma espécie de
mentalidade de bunker, muitas vezes crescente entre os que trabalham nessas instituicoes, € aquela
segundo aqual o ato maisimperdoavel é informar sobre ou delatar sobre um colega policial.

Nenhuma das instituigdes publicas esta em maior necessidade de transparéncia e responsabilizacdo do
gue as prisdes e cadeias. Sem controlo externo, as pessoas sadicas e autocraticas podem transformar as
suas instalacbes em infernos particulares, como aconteceu no Texas, apenas alguns anos atras, quando
centenas de criancas foram estupradas, noite apos noite, por seus guardas, e hdo havia nenhuma ajuda
para eles. Qualquer sistema decente em sua supervisdo teriafeito um caso assim impossivel de acontecer.

O abuso sexual naprisdo € uma crise dos direitos humanos neste pais. A reforma € urgente, e da
Comissdo deixa claro como alcanga-lo. Ninguém espera ou quer que o procurador-geral titular
simplesmente aceite as recomendagdes da Comisséo, sem duvida, mas € importante ressaltar que uma
comissao bipartidaria, nomeada pelo governo ja gastou anos o desenvolvimento de normas para prevenir
aviolacdo de prisioneiros. Seus trabalhos foram, inclusive, responsaveis e exaustiva, e os padroes
proprios produtos de compromisso entre o0s especialistas, refletindo as melhores préticas jaem vigor a
nossos melhores instalagdes. Se o procurador desnecessariamente gerar atrasos na aprovacdo destas
normas, ou muito parecido com isso, 0 que é pior, se eletirar o caso de seu poder, por causa da pressdo
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dos chefes das casas de correcdo, dezenas ou centenas de milhares de homens, mulheres e criangas
continuaréo a ser estuprados enquanto sob a assisténcia do governo.

Traduc&o: Claudio Julio Tognolli
Leiaoorignal em inglés:

The Way to Stop Prison Rape
By David Kaiser, Lovisa Stannow

As three recent studies by the federal Bureau of Justice Statistics (BJS) show, prisoners are raped with
terrible frequency in the United States.[1] We still don’t know exactly how many people are sexually
abused behind bars every year, but we do know that the number is much larger than 100,000. And we
know that those responsible for this abuse are usually not other inmates, but members of the very
corrections staff charged with protecting the people in their custody.

The BJS, which is part of the Department of Justice, found statistically significant variation in the
incidence of sexual abuse at the hundreds of different facilitiesit surveyed. Its study of adult prisons, for
example, found that 4.5 percent of prisoners nationwide had been sexually abused at their current
facilitiesin the preceding year; but at seven prisons the rate was above 10 percent. Texas's Estelle Unit
had arate of 15.7 percent, while in six prisons no inmates reported such abuse.

One of the most pernicious myths about prisoner rapeisthat it is an inevitable part of life behind bars.
Thisis simply wrong. As the variance in the BJS findings shows, it can be prevented. In well-run
facilities across the country it is being prevented—and this shouldn’t be surprising. After al, the
government has extraordinary control over the lives of those it locks up. Stopping sexual abusein
detention is a matter of using sound policies and practices, and passing laws that require them.

The Prison Rape Elimination Act of 2003 (PREA), which charged the BJS with undertaking its surveys,
also created a body called the National Prison Rape Elimination Commission, whose mandate was to
study the problem more qualitatively and devise national standards for its detection, prevention, and
response. Doing so proved to be a slow process. The commissioners convened expert committees, made
an exhaustive review of available research, held numerous site visits and public hearings, and submitted
draft versions of the standards for public comment. At every step they consulted corrections leaders,
survivors of sexual assault in detention, researchers, advocates on behalf of prisoners, academics, legal
experts, and health care providers. Finaly, on June 23, 2009, six years after the passage of PREA, the
commission published its recommendations. (Staff and board members from our organization, Just
Detention International (JDI), the only US NGO dedicated solely to ending sexual abuse in detention,
served on al eight of the expert committees appointed by the commission.)

The commission wrote four distinct sets of standards: one for adult prisons and jails, with an
immigration supplement; one for juvenile facilities; one for "lockups,” i.e., temporary holding facilities
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for people recently arrested or being transferred; and one for "community corrections'—for example,
people who are living in post-release halfway houses or are on probation. Itsfinal report describes and
explainsthem all. Reading it, one is repeatedly struck by how straightforward and plainly sensible these
recommendations are—and, therefore, by how astonishing it is, and how appalling, that such basic
measures haven't already been standard practice for decades.

In 2000, in a Texas prison, a corrections officer was sexually harassing Garrett Cunningham, touching
him inappropriately during pat searches and making crude comments. Cunningham, as he told the
commission, complained to prison authorities, but they told him that he was exaggerating, and that the
officer was just doing hisjob. Soon after, the officer handcuffed Cunningham, pushed his face into apile
of laundry, and raped him. Cunningham weighed 145 pounds; the officer more than twice that. He said
that if Cunningham ever tried to report the rape, he would have other officers write false charges against
him, or else transfer him to arougher unit where he would be raped by gang members "all the time."
Then he told Cunningham that the officials he had complained to previously were friends of hiswho
would awaystake hisside.[2]

The commission’ sfirst standard for all facilities stipulates that every corrections agency have "awritten
policy mandating zero tolerance toward al forms of sexual abuse.” Staff and inmates must *understand
what constitutes sexual abuse, know penalties exist for perpetration by prisoners or staff, and believe
management will treat all incidents seriously.”

Staff must be trained to identify early warning signs that someone is at risk of sexual abuse, prevent
abuse from occurring, and respond appropriately when it does occur. Since "the persistent silence
surrounding incidents of sexual abuse in correctional facilitiesis areality that both victims and
professionalsin the field acknowledge," all facility employees and volunteers must be required to report
any suspicions of such abuse. "Mandatory reporting policies are powerful antidotes to the code of
silence." The standards also require that inmates be taught their rights, not only to be free from sexual
abuse, but to be free from retaliation if they report it.

When Rodney Hulin was sixteen he set adumpster on fire, causing about $500 worth of damage. He was
52", he weighed 125 pounds, and he was sentenced to eight yearsin adult prison. Almost immediately
after arriving he was raped by another inmate, as was confirmed by a medical examiner’sfinding that his
rectum was torn. His mother’ s testimony to the commission describes how he wrote to the authorities
asking to be moved to a safer place, and how his request was denied. The beatings and rapes continued.
He wrote another letter, saying he was afraid "I might die at any minute. Please sir, help me." Officials
told him that his case did not meet the "emergency grievance criteria." His mother called the warden,
who told her that Rodney needed to "grow up.” "This happens every day," he said, "learn to deal with it.
It'sno big deal.” Less than three months after entering prison, Hulin hanged himself in his cell.[3]

Every inmate when first arriving at afacility is put through a classification process, meant to assess the
security risk he poses. In most corrections facilities, inmates are not classified by their risk of being
subject to sexual abuse. But as we saw from the BJS studies discussed in our previous article, such risk
can be objectively assessed according to a number of well-known factors—like Hulin’ s age and size, or
the fact that he was entering prison for the first time, and that his crime was not violent.
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One of the commission’s most important standards requires that all inmates be screened in order "to
assess their risk of being sexually abused by other inmates or sexually abusive toward other inmates.”
These screenings must rely on specific criteria that have been shown to be relevant to sexual violence.
The results must then be taken into account when deciding where inmates will be lodged. "Without this
process, vulnerable individuals may be forced to live in close proximity or even in the same cell with
sexual assailants." It happens frequently.[4]

Housing and surveillance become grave challenges when prisons are overcrowded, but as the report says:

Supervision is the core practice of any correctional agency, and it must be carried out in ways that
protect individuals from sexual abuse. The Commission believesit is possible to meet this standard in
any facility, regardless of design, through appropriate deployment of staff.

Its standards on "inmate supervision" and "assessment and use of monitoring technology" explain in
detail how to do so.[5]

Marilyn Shirley was woken by a guard named Michael Miller at 3:30 one morning and summoned to the
officers’ station. She was afraid something had happened to her twins, or to her husband, who had heart
problems and diabetes. But when she got to the station she heard Miller on the phone, asking another
officer for asignal if the lieutenant should head their way. When he hung up he began to grope her,
demanding oral sex, and when she resisted he slammed her against awall and raped her. He whispered
in her ear, "Do you think you're the only one? Don’t even think of telling, because it’ s your word against
mine, and you will lose." Remarkably, however, as the commission reported, Shirley was able to hide
and preserve her semen-stained sweatpants until her release six months later, when she accused Miller.
He was convicted of rape and imprisoned—making Shirley’ s story avery rare one.[6]

The commission’ s standards call for coordinated responses to sexual abuse from security staff,
investigators, the head of the facility, and medical and mental health practitioners. The immediate safety
of the survivor must be the first priority—and since those raped in prison are so often abused repeatedly,
often by multiple rapists, there is great urgency to this. But survivors also face very serious longer-term
health concerns, both physical and mental,[7] and the report proposes detailed standards on the care they
should get.

Since few people in the immediate aftermath of rape in prison have Marilyn Shirley’ s combination of
bravery, presence of mind, and good luck, the commission is equally concerned with the nature of the
investigations that must follow every report of sexual abuse.

The stakes are high: failure to investigate all egations sends a message to staff and prisoners that
speaking out may put the victim at risk but has no consequences for the abuser. In such environments,
silence prevails and abuse flourishes.[8]

The standards insist that agencies collect and carefully consider data on sexual abuse from all their
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facilities, and that facilities conduct "sexual abuse incident reviews':

These reviews reveal patterns, such as vulnerable locations, times of highest risk, and other
conditions.... [ They] generate information administrators need to make efficient use of limited
resources, deploy staff wisely, safely manage high-risk areas, and devel op more effective policies and
procedures.

When Laura Berry told the Arkansas corrections officer who had raped her that she thought she might be
pregnant, he forced her, according to the commission’ s findings, to drink turpentine and quinine, hoping
that would induce an abortion. After Kenneth Y oung was raped at knifepoint by a cellmate in
Pennsylvania, he flooded the cell to attract the attention of officers, and as punishment was put in a"dry
cell" for ninety-six hours, with no access to running water, a shower, or atoilet—forced "to livein his
own excrement,” asacourt later put it. Alisha Brewer told our organization, JDI, that she was raped by
three different corrections officers as a twenty-two-year-old prisoner in Kentucky; she reported the last
two incidents, and was punished with more than four months of punitive segregation and loss of sixty
days of good time on her sentence.[9] Another prisoner who wrote to us, and who for obvious reasons
prefers to remain anonymous, quoted the male officer who was abusing her: "Remember if you tell
anyone anything, you' [l have to look over your shoulder for the rest of your life." We get letters like this
every day.

The commission’s standardsrequire

facilities to monitor prisoners and staff who report abuse for at least 90 days to ensure that they are not
experiencing retaliation or threats. If threats or actual retaliation do occur, the facility must take
immediate action to stop the threatening behavior.

How much of a difference would the commission’s standards make if adopted and enforced nationally?
It'simpossible to say with any precision. But as Jason DeParle wrote in these pages three years ago,
"Since 1980 the murder rate inside prisons has fallen more than 90 percent, which should give pause to
those inclined to think that prisons are impossible to reform."[10] While the dynamics of sexual violence
are quite different from those of homicide, both problems shrink or grow behind bars depending on the
effectiveness of afacility’s management.

The BJS studies suggest that sexual abuse has been nearly eradicated in some facilities already, and the
policies and practices through which those institutions have achieved such success, as codified in the
standards, are basic, common-sense measures. We believe that the incidence of prisoner rape would be
cut dramatically if they were adopted everywhere—perhaps by as much as half over the next decade. As
the BJS studies show, that would mean tens of thousands of people every year—perhaps as many as
100,000, or even more—who would be spared atrocious abuse.

Prisoner rape is one of the few issues on which there is no disagreement between Democrats and
Republicans, or between the Christian right and liberals.[11] Nor isit Ssmply an issue that pits
corrections officers against the rest of the world. Good and dedicated corrections staff know that sexual
abuse in detention is aterrible problem not only for itsimmediate victims, but for them aswell, and for
the country as awhole. These are people who take pride in their jobs and their profession, and nothing
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could be more contrary to their mission than allowing those in their care to be raped. In facilities where
rape is common and unchecked by authorities, where the rules seem to have no force and animosity
between inmates and staff isfueled, their safety is at risk. And they know that traumatized survivors and
undeterred rapists may, on release, be more prone to recidivism themselves.

Indeed, corrections officials were deeply involved in developing the standards. The JDI staff and board
members on the commission’ s expert committees were in asmall minority of non-corrections
participants. Many of the most important corrections leaders in the country served on the committees,
including former presidents of the Association of State Correctional Administrators (ASCA), current and
former directors of state departments of corrections, as well as prison wardens, among others. There
were some points of contention between advocates of prisoner rights and corrections officials on issues
such as whether officers should supervise inmates of the opposite sex,[12] whether they should be able to
see and hear everyone in their custody at al times, and whether inmates should have the right to
confidential counseling.[13] On all these issues, the corrections officials mostly prevailed. Overall,
however, advocates and corrections officials on the expert committees were willing collaboratorsin a
joint venture.

The commission’ s recommended standards have been submitted to US Attorney General Eric Holder,
who by law has until June 23, 2010, to review them and make any changes he deems necessary. Then he
must issue them formally, following which they will become nationally binding.[14] Now, however, he
is being pressured to weaken the standards. And the opposition to the commission’s recommendationsis
led by corrections officials: in particular, by professional associations such as ASCA, which has accused
the commission of being "one-sided and myopic" in its approach, and gone so far asto call it "childlike."

[15]

These corrections officials seem to have a great deal of influence over the current Department of Justice.
The review it has undertaken since June 2009 resembles the commission’sin many ways, but what had
been an open and inclusive process under the commission is now largely closed. We know which
agencies are participating in the Justice Department’ s internal working group on the
standards—including officials from the Bureau of Prisons, who are also opposed to important aspects of
the commissions recommendations[16] —but we still do not have alist of the group’s members. Neither
survivors of prisoner rape nor their advocates now have any formal role. It appears certain that Holder
will request an additional year, or perhaps even more, for hisown review.

The main concern expressed by opponents of the commission’s standards is that observing them will be
too expensive. One PREA provision barred the commission and the attorney general from establishing
standards "that would impose substantial additional costs compared to costs currently expended by
Federal, State, and local prison authorities." The commission was mindful of this throughout its work,
however.[17] And PREA is not the only relevant law here. Under the Eighth Amendment, which forbids
cruel and unusual punishment, every corrections system is already obligated to protect itsinmates from
sexual abuse. Rapeisillega everywhere, including detention facilities, and all fifty states have laws
making sexual contact of staff with inmates a criminal offense; so does applicable international law.[18]
Still, no one doubts that bringing corrections systems across the country into compliance with the
standards will require money, and everyone acknowledges the importance of this consideration.
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But opponents of the standards now seem to be trying to inflate estimates of their costs. And again, their
influence over the Department of Justiceis disturbing. In perhaps the most questionable aspect of the
department’ s review process, it has commissioned a study of the costs of implementing the standards
that appears biased from the outset. The firm that was awarded the contract for this study, Booz Allen
Hamilton, plansto rely on estimates of expenses from corrections administrators who volunteer to
participate.[19] Officials who oppose the standards will have an obvious incentive to exaggerate their
anticipated costs—and so will officials who support the standards, since they also want and need more
funding than is usually appropriated for them.[20]

The Justice Department needn’t rely on estimates of future costs. Instead, it could look to corrections
systems that are already implementing the standards, to see what their actual costs are. JDI isworking
with three such systems right now—the California Department of Corrections and Rehabilitation, the
Oregon Department of Corrections, and the Macomb County Sheriff’s Department in Michigan—to help
them achieve compliance with the standards even before they are legally obliged to do so. California
runs alarge, troubled prison system, Oregon a smaller one, and Macomb County a medium-sized jail for
men and women. All three systems face budget crises, and are unable to provide significant additional
funding.

Between them, they will give agood indication of what is possible at what cost nationally. Max
Williams, director of the Oregon Department of Corrections, estimates that his system has achieved
compliance with 70 percent of the standards already. As hetold us, "In Oregon, we haven't had to hire
any new staff as part of the effort to implement the standards. Instead, we have retrained and repurposed
existing staff. We have made some hard dollar investments, in cameras, a database, etc., but those are
tools we can use for much more than handling the problem of sexual abuse."[21] None of these systems
are currently included in the Booz Allen study, however.

In any case, it isamistake to consider the costs of implementing the standards without also taking
account of the benefits. Even when the financial implications of prisoner rape are the only ones
considered—and surely they are less important than the moral or simply human considerations involved
here—the savings and tangible benefits of preventing rape are considerable. Asthe result of litigation
when corrections staff have engaged in or allowed sexual abuse in their facilities, corrections systems
have had to pay many millions of dollarsin damages over the last few years.[22] When survivors of
prisoner rape require medical care, as they often do, corrections systems must bear most of the costs.
And people traumatized by sexual assault behind bars are often unable to resume economically
productive lives after their release.[23]

The Booz Allen study, as now conceived, is not a cost-benefit analysis. Thisis especialy baffling when
we consider that the executive order governing the federal rule-making process requires a cost-benefit
analysis before the attorney general can issue the standards. Unless he islooking to rewrite them
entirely, we can see no reason why heisn’t looking at their obvious benefits now.

Apart from costs, we believe that there is aso another and perhaps more important reason why some

Page 13
2023 - www.conjur.com.br - Todos os direitos reservados. 19/03/2010


http://www.nybooks.com/articles/23738#fn19
http://www.nybooks.com/articles/23738#fn20
http://www.nybooks.com/articles/23738#fn21
http://www.nybooks.com/articles/23738#fn22
http://www.nybooks.com/articles/23738#fn23

& CONSULTOR JURIDICO
WwWw.conjur.com.br

corrections officials are opposed to the commission’ s recommendations: the prospect that their
compliance with the standards would be closely monitored.

The commission wrote that "the very nature of correctional environments demands that the government
and the public have multiple ways to watch over" prisons and jails. The report quotes Michele Deitch, an
expert on the oversight of corrections systems: "Effective prison management demands both internal
accountability measures and external scrutiny. The two go hand-in-hand, and neither is areplacement for
the other."

Accordingly, the commission proposed a standard requiring that independent audits of every detention
facility be made at |east every three years.[24] This standard also requires that data collected by these
audits be made public. And the commission strongly endorsed a resolution of the American Bar
Association recommending that federal, state, and territorial governments adopt effective systems of
external oversight.[25]

Although effective oversight is not by itself enough to stop sexual abuse in detention, it isan
indispensable part of any solution, and few reforms would do more to improve prison conditions
generally. If the commission’s standards and recommendations are approved and enforced, they will
greatly strengthen our systems of oversight.

This, we believe, is what the opponents of reform truly fear. Will Harrell, the former independent
ombudsman of the Texas Y outh Commission, who was appointed after pervasive sexual abuse of its
juvenile detainees by staff was revealed in 2007, told usin an e-mail:

Administrators whose perspective was formed under the tradition of public exclusion are deeply resistant
to independent, external oversight. They fear the loss of control over the flow of information. They fear
potential embarrassment or scandal. But...the public must watch the watchmen.

Max Williamstold us, "Many officials are afraid that these audits are designed to be a‘gotcha,” a‘we're
going to zing you.” That’s what they are worried about."

To acertain extent, such fear is understandable. Even good corrections officers feel embattled by
dangerous inmates who badly outhumber them. They also fed that they are underfunded and underpaid
by the government, and ignored or reviled by the public. A sort of bunker mentality often grows among
them, in which the most unforgivable act is reporting on afellow officer. When that is the case, evenin
facilities where good people work, corruption spreads.

But no public institutions are more in need of transparency and accountability than prisons and jails.
Without external scrutiny, sadistic and autocratic people can turn their facilitiesinto private hells—as
happened in Texas just afew years ago, when hundreds of children were raped night after night by their
guards, and there was no help for them. Any decent system of oversight would have made that
impossible.

Sexual abuse in detention is a human rights crisisin this country. Reform is urgent, and the commission
makes clear how to achieve it. No one expects or wants Attorney General Holder simply to accept the
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commission’ s recommendations without question, but it is worth emphasizing that a bipartisan,
government-appointed commission has already spent years developing standards to prevent prisoner
rape. Its proceedings were inclusive, responsible, and exhaustive, and the standards themselves products
of compromise among experts, reflecting the best practices already in place at our best facilities. If
Holder needlessly delays in approving these standards, or ones very much like them—worse, if he strips
them of their force because of pressure from corrections |eaders—then tens or hundreds of thousands of
men, women, and children will continue to be raped while in the government’ s care, when we could
have prevented it.

—February 25, 2010; thisisthe second of two articles.

Notes

[1]See our article in the March 11 issue, "The Rape of American Prisoners.”

[2]See the National Prison Rape Elimination Commission Report, pp. 10 and 93-94, and Cunningham’s
testimony to the commission, available at www.justdetention.org/en/NPREC/garrettcunningham.aspx.

[3]See the National Prison Rape Elimination Commission Report, p. 69, and Hulin’s mother Linda
Bruntmyer’ s testimony to the commission, available at
www.justdetention.org/en/NPREC/lindabruntmyer.aspx.

[4]Keith DeBlasio was sent to a minimum-security federal prison in West Virginiafor fraud, but
transferred to a higher-security facility in Michigan after complaining about corrections officials. There
he was placed in a dormitory holding 150 inmates that had dozens of places that could not be observed
and only one officer on duty at atime. A gang leader who had just served three days in segregation for
brutally assaulting another inmate was made DeBlasio’ s bunkmate; according to DeBlasio’ s testimony
before the commission, he raped DeBlasio "more times than | can even count” while fellow gang
members stood watch. DeBlasio contracted HIV as aresult. See the National Prison Rape Elimination
Commission Report, p. 46, and DeBlasio’ s testimony to the commission, available at
www.justdetention.org/en/NPREC/keithdebl asi0.aspx.

[5]Best of al is"what’s known in the profession as direct supervision": "In adirect supervision facility,
officers are stationed in living units and supervise incarcerated individuals by moving around and
interacting with them." This kind of regular contact gives officers a much better sense of what’s going
on in their facility than they can otherwise have. But even in facilities whose architecture makes this
impossible, guards can make their patrols at unscheduled, hence unpredictable times. Electronic
surveillance equipment can be put in known blind spots.

[6]See the National Prison Rape Elimination Commission Report, p. 36, and Shirley’ s testimony to the
commission, available at www.justdetention.org/en/NPREC/marilynshirley.aspx.

[7]As the report says, "In non-correctional settings, one-third to one-half of rape victims consider
suicide; between 17 and 19 percent actually attempt suicide.” The lasting emotional trauma may be
particularly severe "in a correctional facility, where victims may regularly encounter the setting where
the abuse occurred—in some cases their own cell. It also may be impossible to avoid their abuser,
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causing them to continually relive the incident and maintaining the trauma.”

A coordinated response to sexual assault, typically through sexual assault response teams (SARTYS), is
common outside of corrections settings and widely regarded as best practice; therefore, an effective way
to meet the commission’ s standard here, and one that |eading agencies are already beginning to adopt, is
for facilities to join their communities SARTS. Prisoner rape survivors who are brought to outside
hospitals, where victims' advocates from local rape crisis centers can meet them, are then able to receive
the full range of care available to other victims; corrections investigators can benefit from the expertise
of SART members who investigate and prosecute sex crimes in the community.

[8]In instances of staff-on-inmate sexual abuse, staff often resign to forestall an investigation. Similarly,
investigations are often dropped if an inmate (victim or perpetrator) is transferred from the facility or
released. The standards mandate that all allegations be investigated and all investigations carried out to
completion. There are detailed requirements for these investigations, to ensure that they are competent,
thorough, and effective in producing sanctions against abusers. Moreover, the standards "require
correctional agencies to attempt to formalize a relationship with the prosecuting authority in their
jurisdictions through a memorandum of understanding or other agreement. These agreements should be
the basis for making cases of prison sexual violence a higher priority for prosecutors." When staff are the
perpetrators, even when prosecutors decline to act, "termination must be the presumptive
[administrative] sanction.”

[9]See www.justdetention.org/en/survivor testimony/stories/alisha_ky.aspx. Survivors of sexual abusein
detention are sometimes put in segregated housing not as punishment, but for their own protection.
However,

the living conditions in protective custody may be as restrictive as those imposed to punish prisoners. In
atypical protective custody unit, individuals are placed in maximum-security cells. Privileges are greatly
reduced, with aslittle as an hour a day outside the cell for exercise, extremely limited contact with other
prisoners, and reduced or no access to educational or recreational programs.

Thisiswhat is popularly known as solitary confinement, and it can be especially devastating to people
already traumatized. "The Commission’s standards allow facilities to segregate victims or potential
victims of sexual abuse only as alast resort,” and "only on a short-term basis.”

[10]Jason DeParle, "The American Prison Nightmare," The New York Review, April 12, 2007.
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[11]PREA, which was thefirst civil law ever to address the problem, passed unanimously in both
chambers of a deeply divided Congress. Chuck Colson’s Prison Fellowship Ministries and conservative
think tanks such as Hudson Institute joined JDI (which was then called Stop Prisoner Rape) and other
prisoners advocates to demand congressional consideration in the first place. Ted Kennedy was thebill’s
champion, but Alabama Republican Jeff Sessions cosponsored it with him in the Senate;Republican
Frank Wolf was joined by Democrat Bobby Scott in the House; and George W. Bush signedit. The
commission itself was made up of five Republican and four Democratic appointees.

[12] The final draft of the commission’s cross-gender supervision standard—which is much more limited
than the one in earlier drafts—states that, " Except in the case of emergency or other extraordinary or
unforeseen circumstances, the facility restricts nonmedical staff from viewing inmates of the opposite
gender who are nude or performing bodily functions and similarly restricts cross-gender pat-down
searches." Officials who oppose the standards claim that this requirement will force facilities to hire
scores of additional staff. Those in support of the standards argue that such basic privacy can be
accomplished through verbal announcements by staff before entering a housing area, through the
installation of "privacy screens' in showers, and simply by allowing inmates who are using the toilet to
place atowel temporarily over their cell windows.

[13]Corrections counselors are required to report all known or suspected crimes, meaning that inmates
who seek counseling sometimes inadvertently become "snitches'—a dangerous label in prison, and one
that deters people from seeking the help they need. Although JDI has shown that it is possible to alow
inmates confidential counseling without endangering facility security at two large prisons in California,
we could not persuade the commission to recommend this as national policy.

[14]Once the attorney general issues afinal rule, the standards will become federal regulation and
immediately binding on all federal prisons and jails. State and local facilities will have one year to
achieve compliance with the standards; if they fail to do so thereafter, they will risk losing a portion of
their federal funding for corrections.

[15]We are quoting a December 3, 2008, letter from ASCA'’ s executive directors, the husband-and-wife
team of George and Camille Camp, to the chair of the National Prison Rape Elimination Commission,
the Honorable Reggie B. Walton, afedera district judge.

[16]Harley Lappin, director of the Bureau of Prisons, wrote to Judge Walton on July 7, 2008, that "we
believe the Commission exceeded its mandate by recommending costly standards and broadening
definitions contained within the Prison Rape Elimination Act."

[17]See the Nationa Prison Rape Elimination Commission Report, p. 27.

[18] Sexual abuse in detention is considered torture under the International Covenant on Civil and
Political Rights and the Convention Against Torture, both of which the US has ratified.

[19]We have read the Statement of Work for the Department of Justice’ s request for proposals, but so far
have not been allowed to see the Booz Allen Hamilton proposal or itsfinal contract. After the
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Department of Justice regjected our requests to review those documents, JDI made a Freedom of
Information Act request on January 14, 2010, for all documents pertaining to the contract with Booz
Allen Hamilton. We know that technically, volunteering corrections administrators are asked to provide
information on their current degree of compliance, and on what full compliance would require; Booz
Allenisthen supposed to figure out what full compliance would cost. But we also know that these
corrections administrators are submitting their own cost estimates to the department. In any case, itisas
easy to inflate estimates of what compliance with the standards will require asit is to exaggerate the
costs of such measures.

[20]As the report says, the resources needed to ensure safe facilities must come from "Congress, State
legidlatures, and county and city officials.... Jurisdictions cannot use insufficient funding as an excuse
for failing to ensure the constitutional rights of incarcerated individuals. The Federal courts have long
regected such arguments.”

[21] The commission writes in the report that the costs of complying with the standards will not be
"substantial compared to what these agencies currently spend and are necessary to fulfill the
requirements of PREA."

[22] After years of egregious abuse, forty-nine girls at the juvenile detention center in Chalkville,
Alabama, brought charges that "male staff had fondled, raped, and sexually harassed them." (National
Prison Rape Elimination Commission Report, p. 144.) Fifteen employees were fired or resigned as a
result of the allegations, and that litigation ended in 2007 with a $12.5 million settlement. In February
2008, "ajury in Ann Arbor determined that the Michigan Department of Corrections, the former director
of the department, and the warden at Scott [Correctional Facility] knew about the ‘ sexually hostile
prison environment,” where nearly athird of male officers allegedly engaged in sexual misconduct.” Ten
female inmates were awarded $15.4 million in damages; "more than 500 women who are or were
incarcerated in Michigan prisons are [still] suing the State in a class action lawsuit." (National Prison
Rape Elimination Commission Report, p. 51.) Since the report was published, the series of lawsuits of
which this was a part have resulted in afinal settlement of $100 million. And these are only afew
examples among many across the country.

[23]Tom Cahill, an Air Force veteran and aformer chair of JDI’s board, was jailed for twenty-four hours
on acivil disobedience charge in 1967. Hisjailer put him in acrowded cell and told the others there that
he was a child molester; that if they "took care of him" they would get extrarations of jello. Cahill told
the commission:

One of the prisoners turned and yelled out, "fresh meat." | turned and looked at the guard, and he was
smiling. After lights out, that’s when it started.

Six or seven guys beat me and raped me while another two dozen guys just looked away. | remember
being bounced off the walls and the floor and a bunk like aball in a pinball machine. They put meinside
amattress cover and then set it on fire. Then someone urinated on it to put it out. | kept waiting for it to
end, but it went on, and on, and on....

After | wasreleased from jail, | tried to live anormal life, but the rape haunted me.... | was diagnosed
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with bipolar disorder.... That one day | spent injail has cost the government and the taxpayers at |east
$300,000.

I’ ve been hospitalized more times than | can count and | didn’t pay for those hospitalizations, the
taxpayers paid. My career as ajournalist and photographer was completely derailed.... For the past two
decades, I’ ve received a non-service-connected security pension from the Veterans' Administration at
the cost of about $200,000 in connection with the only major trauma l’ ve ever suffered, the rape.

See the National Prison Rape Elimination Commission Report, pp. 2 and 47, and Cahill’ s testimony to
the commission, available at www.justdetention.org/en/NPREC/tomcahill.aspx.

[24] The 2008 draft of the standard required annual audits, but this stricture was relaxed because of fierce
protests from corrections officials.

[25] The American Bar Association resolution, which according to the report lists twenty requirements
"that experts and practitioners generally agree are necessary to achieve true accountability and
transparency" is available at www.abanet.org/crimjust/policy/cjpol.html#am08104b. It is resolution
104B from the 2008 annual meeting.
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